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if the conduct of the engineer designated by the contract is fraudulent, 
or he lias been guilty of a mistake so gross as to amount to a fraud 
on the rights of the opposite party, the latter is not bound by his 
estimates, but may maintain an action on the contract to recover the 
amount due, but where no such conditions exist the parties are bound 
by the terms of their contract. 

The courts of the United States and of the different states generally 
agree that a provision in a contract is binding which leaves the de- 
cision of the approval to the engineer. United States v. Barlow, 22 
S. Ct. 468, 184 U. S. 123, 46 L. Ed. 463; Johnson, etc., Co. v. Westing- 
house Electric & Mfg. Co., 143 F. 21.8, 74 C. C. A. 348; Driscoll v. 
United States, 34 Ct. CI. 508; Jones & Hotchkiss Co. v. Davenport, 
74 Conn. 418; Thompson v. Bradbury, 51 P. 758, 5 Idaho 760; Brown- 
nell Imp. Co. v. Critchfield, 64 N. E. 332, 197 111. 61; Edwards v. 
Hartshorn, 82 P. 520, 72 Kan. .19; Covington v. Limberick, 40 S. W. 
254, 19 Ky. Law Rep. 330; Norcross v. Wyman, 187 Mass. 23. 72 N. 

E. 347; Williams v. Chicago, etc., Ry. Co., 112 Mo. 463, 20 S. W. 631, 
34 Am. St. Rep. 403; Jones v. New York, 65 N. Y. S. 747, 32 Misc. 
Rep* 211, affirmed in 70 N; Y. S. 46, 60 App. Dev. 161; Laycock v. 
Parker, 79 N. W. 327, 103 Wis. 161; United States v. Allis, 74 Pac. 
300; Oakes v. Moore, 24 Me. (11 Shep.) 214; Palmer v. Clark, 106 
Mass. 373; Empson Packing Co. v. Clamson, 95 Pac. 546. 

But the courts are equally agreed that this decision must be honest. 
Crane Elevator Co. v. Clark (C. C. A.), 80 F. 705. 26 C. C. A. 100; 
Northern American Construction Co. v. R. E. McMath Surveying 
Co., 116 F. 169, 54 C. C. A. 27; Marks v. Northern Pac. R. Co., 70 

F. 941, 22 C. C. A. 63X); Lindeman v. Wagner, 67 111. App. 134; Ed- 
wards v. Hartshorn, 82 P. 520, 72 Kan. 19; Illinois Central R. Co. v. 
Manion, 67 S. W. 40, 23 Ky. Law Rep. 2267, 113 Ky. 7. 101 Am. St. 
Rep. 345; Kelly v. Public Schools of City of Muskegon (Mich.), 68 
N. W. 282, 110 Mich. 529, 3 Detroit Leg. N. 470; Welch v. Hubschmitt 
B'ld g, etc., Co., 38 A. 824, 61 N. J. Law 57; Chandler v. Wheeler, 47 
S. W. 278; Thompson v. Bradbury, 51 P. 758, 5 Idaho 760; Nelson 
Bennett Co. v. Twin Falls, etc., Co., 93 Pac. 789. 

To similar effect are the cases which hold that where a contract 
provides that the contract is to be performed to the satisfaction of 
the architect or engineer who is to issue a certificate of approval, 
and such certificate is fraudulently withheld by the architect or en- 
gineer, the fraudulent withholding of the certificate will excuse its 
nonproduction by the contractor. Am. & Eng. Ency. of Law, vol. 30, 
p. 1247, citing Sweeney v. United States, 109 U. S. 618; Michaelis v. 
Wolf, 136 111. 68; Hanley v. Walker, 79 Mich. 607; Gibbons v. Russell, 
13 N. Y. Supp. 879; Pittsburg, etc., Co. v. Sharp, 190 Pa. St. 256; 
Wendt v. Vogel, 87 Wis. 462, and others. 

See, also, note in 14 Va. Law Reg. p. 611, appended to Johnson v. 
Bunn, 108 Va. 490, 62 S. E. 341. 



Jordan & Davis et al. v. Annex Corporation ct al. 

June 10, 1909. 

[64 S. E. 1050.] 

1. Corporations (§ 30*) — Liability of Promoter. — A promoter of a 

corporation is accountable to it as if the relation of principal and 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 907 to date, and Reporter Indexes. 



1909.] JORDAN & DAVIS V. ANNEX CORPORATION. 531 

agent or of trustee and beneficiary had actually existed; and he is pre- 
cluded from taking a secret advantage of other stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 98; 
Dec. Dig. § 30.* 3 Va.-W. Enc. Dig. 531; 12 id. 809.] 

2. Contracts (§ 98*)— Effect of Fraud— Remedies.— Where a per- 
son has been induced by fraud to enter into a contract, he may elect 
to rescind the same if he can restore what he has received, and sue 
for the consideration he has paid, or, if he has not paid anything, re- 
pudiate the contract, and rely, when sued, on the fraud as a defense, 
or he may elect to retain what he has received, and bring an action 
for damages sustained by the deceit. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 98.* 6 Va.- 
W. Va. Enc. Dig. 489, 490; 12 id. 807, 808; 14 id. 59.] 

3. Corporations (§ 80*)— Stock Subscription— Effect of Fraud by 
Promotor. — Where the parties cannot be placed in statu quo, a sub- 
scription for corporate stock cannot be rescinded for the fraud of the 
promoter in secretly taking the profit to himself in form of rent of 
property leased to the corporation, but the remedy of the stockholder 
is a recovery by the corporation of such profit from the pomoter. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 80.* 
12 Va.-W. Va. Enc. Dig. 809.] 

4. Corporations (§ 565*) — Insolvency — Rights of Fraudulent Pro- 
moter. — Though the promoter through fraud secretly received a profit 
to which he was not entitled, on a recovery of such profit by the cor- 
poration, he is entitled as a. creditor for money actually advanced to 
share in all the corporate assets. 

[Ed. Note. — For other Cases, see Corporations, Dec. Dig. § 565.* 
3 Va.-W. Va. Enc. Dig. 531.] 

Appeal from Circuit Court of City of Norfolk. 

Action by Jordan & Davis and others against the Annex Cor- 
poration and others. From the decree rendered, plaintiffs ap- 
peal. Affirmed. 

R. Randolph Hicks, for plaintiffs in error. 
Loyall, Taylor & White and H. H. Rumble, for defendants in 
error. 

Buchanan, J. Prior to March 14, 1907, W. G. Davis and R. 
E. Jordan, partners trading as Jordan & Davis, Garrett Smith, 
and Benjamin Lowenberg obtained a charter of incorporation 
under the name of the Annex Corporation, for the purpose of 
conducting a hotel business. The firm of Jordan & Davis, Smith, 
and Lowenberg each subscribed for $5,000 of its capital stock, 
which was fully paid up. Subsequently each of the said share- 
holders made advances for the purpose of carrying on the busi- 
ness. 

On the 14th of March, 1907, the Annex Corporation entered 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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into an agreement with the Pine Beach Hotel Corporation, by 
which it leased from the latter a certain parcel of land upon which 
it agreed to erect a hotel building of the dimensions named in the 
lease, and to have it ready for use not later than June 1st of that 
year, and to operate it in the manner provided therein to the end 
of the Jamestown Exposition, scheduled to close November 30, 
1907. It was further provided, among other things, that the 
lessee was to pay the lessor as rent $5,000 and 10 per cent, of 
the gross receipts from all sources from the operation of the 
hotel, was to remove the building within 30 days from the ex- 
piration of the lease, and, in the event of nonpayment of the rent 
or any other breach of the agreement during the lease on the 
part of the lessee, the lessor had the right to cancel the lease and 
take possession of the building and all the assets of the lessee 
thereon, and to operate the same upon certain conditions. 

The building provided for was erected and the business con- 
ducted until September of that year by the lessee corporation, 
when Jordan & Davis and Smith instituted this suit. 

Briefly stated, and as far as is material to the questions in- 
volved in this appeal, in addition to what has already been stated, 
the complainants (appellants here) allege in their bill that B. 
Lowenberg, before the creation of the Annex Corporation, rep- 
resented to them that he had an option from the Pine Beach 
Hotel Corporation to erect and operate a hotel upon lands ad- 
joining it upon the terms and conditions above stated; that he 
proposed to organize a corporation to be known as the "Annex 
Corporation" with a minimum capital of $30,000, of which 
$15,000 was to be preferred and paid for in cash; that he re- 
quested the appellants each to subscribe for $5,000 of the pre- 
ferred stock, and slated that he would subscribe for the other 
$5,000; that they inquired of him whether or not there were any 
promoter's fees or secret profits coming to him, and upon his 
replying there were not, and that he and they would become stock- 
holders upon the same terms, they, relying on those representa- 
tions, ^subscribed for $5,000 each of the said preferred stock, 
applied for and obtained the charter under the name of the "An- 
nex Corporation," in which the appellants Jordan and Smith, 
respectively, were named as president and vice president, and 
said Lowenberg as secretary and treasurer, and alJ were named 
as directors, that, after the organization of the company, it made 
the agreement hereinbefore referred to with the Pine Beach 
Hotel Corporation, erected and equipped the hotel as required 
by the lease, and opened the same, expecting large profits to ac- 
crue from its operation by reason of the fact that the Jamestown 
Exposition would be in progress during the term of the lease. 
but that up to the time of filing their bill their expectations had 
not been realized and the hotel had been operated at a loss. It 
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was further alleged in the bill that they had just discovered that 
the $5,000 which the lease provided to be paid to the lessor was 
a fiction, and that the real agreement between Lowenberg and 
the Pine Beach Hotel Corporation was that Lowenberg and the 
Lowenberg Corporation of which he was a stockholder should re- 
ceive that sum as a promoter's fee, and that it was put in the lease 
as rent by collusion between the lessor and Lowenberg and the 
Lowenberg Corporation ; that of the said $5,000, $2 500 was 
paid in cash, and a note for $2,500 made by the lessee to the 
lessor, and immediately both were turned over by it to the Low- 
enberg Corporation, which was a large stockholder in the lessor 
corporation; that, in addition to the amounts due the appellants 
on account of the fraudulent representations made, the Annex 
Corporation was indebted in the sum of about $12,000, and that 
its only asset was the hotel operated by it which was worth noth- 
ing more than what the lumber in it would sell for; that the An- 
nex Corporation had been unable to pay the 10 per cent, of its 
gross income to the lessor as provided for by the lease; that, if 
the lessor for the failure to pay the rent should take possession 
and operate the hotel as it had a right to do under the terms of 
the lease, it would result in loss to all concerned, and this fact 
was recognized by the lessor, since it was threatening to have the 
Annex Corporation placed in the hands of a receiver. 

The Pine Beach Hotel Corporation, the Annex Corporation, 
the Lowenberg Corporation, and Benjamin Lowenberg were made 
parties defendant to the bill. 

The prayer of the bill was that the appellants' subscriptions to 
the stock of the Annex Corporation be annulled ; that it be ad- 
judged insolvent and dissolved, and a receiver appointed to dis- 
tribute its assets to those entitled thereto ; that the defendants be 
required to return to it the said $5,000 unlawfully obtained from 
it as rent, and apply the same to the liquidation of the claim of 
appellants; and that so much of their claims as is not thus paid 
the defendants be required to pay, and for general relief. 

The trial coitrt refused to annul the subscriptions of appellants 
to the stock of the Annex Corporation, holding them to be valid 
and binding, required B. Lowenberg and the Lowenberg Cor- 
poration to pay to the receivers who had been appointed in the 
cause the sum of $2,500 with interest, and directed the $2,500 
note given for the residue of the alleged rent to be surrendered 
and canceled, and directed the moneys advanced by the said 
stockholders in excess of their subscriptions to be paid pro rata 
out of the proceeds cf the assets of the Annex Corporation. 
From that decree this appeal was taken by Jordan & Davis and 
Garrett Smith. 

The first error assigned is to the action of the court in refus- 
ing to annul or rescind the contracts of subscription made by the 
appellants to the stock of the Annex Corporation. 
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Although a promoter is not strictly an agent of or a trustee for 
a company before its creation, the principles of law of principal 
and agent and of trustee and beneficiary have been extended to 
meet such cases, and a promoter of such a company is account- 
able to it as if the relation of principal and agent or of trustee 
and cestui que trust had actually existed. His acts are carefully 
scrutinized, and he is precluded from taking a secret advantage 
of other stockholders. See Sydney, etc., Iron Ore Co. v. Bird, 
33, Ch. Div. 85; Dickerman v. Northern Trust Co., 176 U. S. 
181, 20 Sup. Ct. 311, 44 L. Ed. 423; Va. Land Co. v. Haupt, 90 
Va. 533, 537, 19 S. E..168, 44 Am. St. Rep. 939; Central Land 
Co. v. Obenchain, 92 Va. 130, 143, 22 S. E. 876; and note to 
Telegraph, etc., v. Loetscher, 4 Am. & Eng. Ann. Cas., pp. 669, 
670. 

Where a party has been induced to enter into a contract by 
fraud, he has in general, as was said in the case of Wilson v. 
Hundley, 96 Va. 96, 100, 30 S. E. 492, 70 Am. St. Rep. 837, the 
choice of two remedies. He may elect to rescind the contract, if 
he can restore what he has received in the same state or condi- 
tion in which he received it, and sue for and recover back 'the 
consideration he has paid or given ; of, if he has not paid any- 
thing, repudiate the contract and rely when sued upon fraud as a 
complete defense, or he may elect to retain what he has received 
under the contract, and bring an action to recover damages for 
the injury he has sustained by the deceit. 

For the fraud of B. Lowenberg which the evidence clearly es- 
tablishes either the Annex Corporation or the appellants had a 
cause of action. But under the facts of the case there could be 
no rescission of the agreement to lease or of the appellants' con- 
tracts of subscription because of the changed condition of affairs. 
When this suit was brought, two-thirds of the time during which 
the lease was to run had expired, the money paid in by the stock- 
holders had been spent, and the corporation was insolvent. The 
parties could not be placed in statu quo. The only relief, there- 
fore, that can be had in this case is the recovery of the pro- 
moter's fees or profits made by B. Lowenberg or the Lowenberg 
Corporation. This relief the trial court gave. 

It is insisted by the appellees upon cross-assignment of error 
that in no event were the profits or fees of the promoter more 
than one half of the $5,000, because, as is claimed, the Lowen- 
berg Corporation was really entitled to one half of the $5,000 as 
rent, and that only the other half, which was ostensibly due the 
Pine Beach Hotel Corporation, was the promoter's fee or profit. 

The trial court was of opinion that the whole sum of $5,000 
agreed to be paid as rent was promoter's profits, and, under all 
the facts and circumstances of the case, we cannot say that it 
erred in so holding. 
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The remaining assignment of error is to the action of the trial 
court in permitting B. Lowenberg and Pine Beach Hotel Cor- 
poration to participate as creditors in the restored promoter's 
profits. 

While the corporation is entitled to recover from the promoter 
the amount of profits which he has made out of the secret agree- 
ment, we know of no rule of law or of equity which deprives 
him as a creditor of the corporation for money actually advanced 
by him in carrying on its business from sharing in its assets along 
with its other creditors. 

We are of opinion that there is no error in the decree appealed 
from, and that it should be affirmed. 

Affirmed. 

Cardwell, J., absent. 



Lambert v. Peters. 

June 17, 1909. 
[64 S. E. 1135.] 

Error to Circuit Court of City of Richmond. Action by R. L. 
Peters against G. W. Lambert. There was a judgment for 
plaintiff, and defendant brings error. Reversed, and remanded 
for new trial. 

Wm. L. Royall, for plaintiff in error. 
John A. Lamb, for defendant in error. 

Buchanan, J. This case was heard with the case of Lambert 
v. Phillips & Son, 64 S. E. 945 (15 Va. Law Reg., p. 321), upon 
the same record, and involves the same questions. For the rea- 
sons stated in the opinion in that case, handed down at this term 
of the court, the judgment in this case must be reversed, the ver- 
dict set aside, and the cause remanded for a new trial, to be had 
not in conflict with the views expressed in that opinion. 



Sutherland v. Commonwealth. 

June 17, 1909. 
[65 S. E. 15.] 

1. Statutes (§ 241*)— Construction— Penal Statutes.— Penal statutes 
must be construed strictly against the state and favorably to the 
liberty of the citizen. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 322, 323; 
Dec. Dig. § 241.* 12 Va.-W. Va. Enc. Dig. 771; 4 Id. 11.] 

2. Weapons (§ 10*)— Carrying Concealed Weapons— Acts Not Con- 
stituting Offense — "About the Person." — The purpose of Acts 1908, 
p. 381, c. 259, providing that "if any person shall carry about his 



*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 



